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This memorandum is in response to your request for technicai 
advice regarding whether the Tax Court can certify an issue to a 
state suprene court. 

Issues 

1. Doe.5 Rule 44 of the Fiontana Rules of Appei*&te Procetiure 
permit certification of issues to the state supreme couL-t by the 
Ta:i Court? 

2 . Under what procedures can the Tax Court certi:y an issue? 

3. As a matter of poiicy, should certification be used or 
encouraged? 

i ; Conclusion 

We believe that Rule 44 of Fontana Rules of Appellate 
Procedure is applicable to the Tax Court a6 a “Unitec States 
Court”. However, this issue should not be certified as it does 
not meet the other requirements for certification: the issue is 
not dispositive of the federal litigation and Ilontana iax is not 
unciear on the point. This is a matter of statutory 
construction. There is ample ixlontana case law on statutory 
construction. 

The Tax Court should be abie to certify an issue under Tax 
Court Rule 1, if the state Supreme 
applicabie to it. 

We do not favor certification 
though the option is not availabie 
Although many areas of tax law are 

Court has a procedure 

for policy reasons, even 
under most state procedures. 
affected by state law issues, 
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due to the requl:ements placeu on eiigibiiity for certirlcatioc, 
it is unlikely that many issues coulci 36’ certified or need tG Lc 
certified. 

Resl,'onirent filed a iiiotion for sunimry jUi;c;Zent argUinQ th6t 
the transfer of yro2erty to a snelter promoter by county 
commissioners was in violation of syccliic state statutes. 
governing the transfer of county proFercy. Since this transfer 
was iiiegal under state ia?,l, It 15 VGlo, anti there 9 as ;lG sa 1 e . 
Therefore, petitioners ChilnOt take ITC ano oe;Sreciation 
deductions for tiie p,rGFerty as they couii. riot squire the 
benefits and buruezs of ownership. 

Statutory authOLit~ for the aqulsition, transfer, anti 
n!anac,e;;lent of property and uuildlngs is cjovernei. by Ci;a,ter S oi 
Title 7 of the :lontana Code. in particular, 1i.C.A. Sections 7-S- 
2211 ti:iougji 7-C-2214 specify the procetiures requlrej to ‘be 
fcllowei. SJ a county Gesirlng to seii and exchange coilnty 
pr0iJert.y. 

I_ 
7-S-2211. Authorization to seil anti exchange county 
property. (1) Eoards of county co:iim~ss~*ners of triib stite 
have the ;;ower to seii, trabe, or excnanqe any xeai or 
personai ;ro,erty, however acquired, belonging to the county 
business Gr the preservation of its property. 

(2) i!henever a country purchases equipi;;ent as proviCed :n 
7-5-2301 through 7-5-2300 [requ;r:ng conpetitive biddiniJ1, 
county equipzent uhlck~ is not necessary to the conduct cf 
the county business may be trace& in as part of the 

  

  
  

  

  

    

        

  
    

    

    
  

  
  

  
  

  



purchase price after apr;ra~bai as provitied in 7-G-2214 ~j; 
nay be sold at public auction as provitico in 7-G-2212, irL 
the Oisc retion of the board. 

(3) Any sale, trale, or exchxicje Gf real or personal 
property shall be acconplisheti uncier the provisions of Tltie 
7, anti in an exchange of rebi broserty the properties si~z,-L 
be a,i?ra:seii ani no exchange of county property iaay be ;.~a<;e 
uniess property receive6 in ei;ch;lnye tilercfor shaii be of ii:-, 
equlvaient value. in the event the ijroperties are nijt of 
quivaienr: values, the exchange iday tie coir$geteL if z cas;-: 
payment is mzde In atidlti on to the deiivery of titie fin 
;roperty having, the iessei cash vaiue. 

,-;;-221’. Mtice of saie and puo:ic auction require& f;: 
C2rt;lill SZlnL. ‘Jniess otherkiise ;:rovi~iec, if rhe reil or 
personal gro,erty~ sought to be soiti iS retisoriauiy c; a vaLuc 
i l l excess Of $2,500, the sS;e Shall be at E.lUbliC t;UCtiOn ic 

the courti:ouse dOG: ar‘tcr tile grevlous not;ce glr’en by t~,e 
~?UbliC2tlOll i l l a ne~WS;,a$er pUUi;Sh~b in Yi?ici CGUnty. ‘?ilC 
notice si.iai>. ke ;su~ils~ec, once a :reek fcr 4 succesjlve we?;:.5 

anu ;,osteL, in five IjUi;iiC pAaces in the county. 

7-2-2ilj. Ter;i:s of saie. (1) The sale shall tie for CiSi’a i,r 
?,fiC.~] ceii;:s ;;s t;,e bciaic; Gf COUntj’ cormissloners izy tip&,,oxJe 
r~~o~~ueu it ifast 2Ok of tile ,urcilase >:rice silaj.i ;je yilcl iii 
Ca3il. ALi tieferrei pay;;ients on the, purchase grice cf any 
Llro,ieity soilci ;haiA oea: interest at tile ;ate 02 (j?; I,*; 
aniiu:;,, pSjJab_62 annualiy, and rmy be exten<ei o.<v’~r i periol 
c1 not aore t&n 5 yeai;. 

(2) ::o sale s!~lzi; be maoe aL pubiic auction i)r to anqs 
SCilOOi district without g;ubIic iuctlon for less t!izii 3C1, of 
the a;:,raiseti Vaiue. 

(31 X0 titie to any property solti unaer the p,rov;sions of 
7-C-2211 tiliG”qil 7-G-2220 shall pass fi-oihi the county unr~,. 
tile purcnaser cIr his assigns shail l!ave paid tiie fuii a:;iiru:iC 
Of the purchase price therefor into the county treasury for 
use anti benefit of the county. 

7-B-2214. ApFfaisai reqUireti fGr CeLthin si;es. Unless 

otherwise groviteci: 

(1) in ail saies of property of a vaiue In excess of 
$2,500, there must, before ariy sale, be an appraisal the;reof 
by the boari and at a price representing fair market value 
of suclh brogerty. Such a;>preiseL value sh&ii be stated lr~ 
the notice of sale. 
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(2) no sale shall be matie at pubiic auction or to any 
schooi district without puijiic auction of any property 
unless it has been appraised within 3 months prior to the 
date of saie. 

Chapter 12 of Titie 7 of the :iOntana Co5e governs rural 
improvement districts. The chapter Frovides the statutory 
framework for the creation, . ingrovement, maintenance, ulstrlct 
taxation, 3rd the 1ssuznce anti reciem~t;oz of boni; uy the 
district. In 1983, the :;ontana iegiciature SasseG i~!O;itsna Cobe 
section 7-12-2127 which rebus ~5 fo/iows: 

7-12-2127. Transfer of Opel-Gtion, cbntroi, anu ocrnersf..!;. UT 
il;ii,rOvei;ient district: faciiltrez. co a utility. Tihenever a 
specla, ’ inF;rove:.ient Glstrlct has been createti in accoriance 
r;ltll the provisions cf this part fo; ‘ine guigose pi 
F,rOlJiSin5 ttje facriities thi-oucjn wnlcii a regil; iteu u~~ii’cy 
13 CO k:rovlie Utii2,ty services tcj tlbe ciiitrlci, the 
col;ii:;l’slG”ers iiiay, upm SUCII terms anti coiiLiltlG~is as i;iay i;e 
asreei tO, trtnsfei t;ie operation, control, ar,L wnersi:i, of 
the faciilt;es to the rcqulated Utiilty fc,i tne use by tile 
ucillty to provioe Lltllity services. 

it is our position that section 7-6-1’221 & gQ controis ti~:e 
trans,fer 5f county i,LO>ert>‘. Petitioners contend that those 
sestlons are general anil that section 7-12-2217 controis tne 
rrznsfer of the subject ilro;;erty. The ~quest;or! of certlficaticn 
G;f tl~:f issue to [;ontana ju;relne Court ~iis ;alsei L’ji i~etitlonerj’ 
counsel curlnc, a conference tail wi1zh Judge   --------

I. To Getermine if Rule 44 of the ;:ontana ;uies oE A?j,el;hie 
E’roctiiure permits certification by tjie Tax Court, in L!J~E c*se LZ 
any case, t?iere are three subissiiea that ;iuac ue abc+resaeo. 
First, is the Tax Court a “United States Court” Within the 
iiiear,inq of Ruie 44? Seconii, is the issue to ue cer,tifieL; 
dlspos;tive of the feiierai iltiyation? Flnaliy, 1s state iw 01-1 
t ne issue to se certlfieii aidi,igOUS or unclear so hs to recIuire 
the state supreme court’s opinion? 

Ruie 44 2LOviZes in reievann part: 

(a) Power to answer. ;henever in an action 
-‘,,, co genciin$ in a United Std uct it shail 

appear that there is a controiiiny question 
of :.iontans iaw as to which there is a . 
substantial firoun6 for difference of opinion, 
a judge of the United States Court wherein 
the actlon is pending may certify that the 
question ui~on which aijudication is s0uCjht is 

  



contrciiins in feuerai iitigation ant the 
aujutiication by the supreme court of iiontana 
Wlli materially advance the uitiirlate 
termination of the frderai litigation. 
Xenciition of an answer by the supreme court 
of %ontana to any sucih question 02 La;l 
certifieo to it is dlscretiofiaiy with the 
supreme court of i,iOntana, anti it Inay refuse 
to render an answe; if it appeals that there 
1s another c,round for ceterrfiinatlon of trie 
case penulng in the ijn;teS States COurt, or 
li the question for atjuuicaticn 1; net 
clearJy GefineL, or if the t;ue:;tion LC not 
ade,jl;steiy briefed or arqileu. 

TO i~~te~2i~l~ if rtuie 44 ;iijglles to trio ‘>a;: Coopt, lt a’,.,,u;c pe 
;;pter;z:;ne< if tile 7;:: cocrz is 6 ‘l”r,lteL stitc;: c(,iii~i” >lic;i;ii tLie 
,.ea:11nc, or Fcu;t 44. There 15 nc, uefinltionai section ir, the 
-P,uie; of p~~;ie~~aze ;,roce;iGre defin;nc, tiie tyy;; “rjr,icft state; 
C0u:t.” i!or does the teri,i api)iea: to Ike tieflnet anywneie :n the 
!.io]-! ;aj-.a Code . Aitilou+ it irouio locjicai.iy seer,. tilit tnt ‘is.;; 
CO”ii is a “Unite6 States Court” since its titie is Unitei; States 
Ta;: Court and it is not a foreii;n court, the answer ~,~a;; not tie E.C 
s i;,;:i f i * The teri,l “Uniteu States C0ur-i” i,lay be a ter;;! of art u5sc! 
by ;:oI-,tana ;i) define arclc.te Iii csurts. Title 22 U.S.C. sect;i:l 
451, WkiiCii is the dcfinitionai section ap& j,cajjle to juaici&iy, 
ezclucies the Tax Court as a “court of the Un;tec: States.” :’ ,-, e 
:e~::j “cOur,i of the Unite< States” is define& in section 451 aj 
fOliOiiS : 

“Cc;urt cf the Uniteu Stakes” ;nc:udes tiie 
SLl;~rei.le Court of the Untiec; States, court of 
a,;peal s, c;istrict couiis constituted by 
cha;,te c 5 of this tltie, lnciuding the COuit 
of international Tracie and any court createi: 
by an act Of Conl;ress the juticjes Gf which are 
entitici ‘in hoid offlce ourinrj qooci oehavior. 

The Tax Court was estabiished uniier .irLicie I cf ti;e 
Constitution as a court of record. Tile ju&c;ec je;ve fifteen yea; 
terms anti may be rea2,ointed. w I.R.C. C 7443, Ii-1 SiiarGr. v 
Cornissioner, 66 T.C. 515, 533-34 (1976), am, 591 F.2u 1273 
(9;‘h Cir. 19761, this Court held that the Tax Cotiit is not a 
“court of the United States” as describeu in 28 U.S.C. ; 192C. 
The Court in Sharon Lasei its holLiinij on 28 U.S.C. 5 451. 
Although it is a constitutionai court, the Court in Sharon notes: 
that the United States Tax Court was consciousiy excluded by 
Congress frcr,i the definition of a “coult of the United States 
untie, 28 U.S.C. 5 451. m S. Rep. No. 1559, to accompany 
iI.R.3214, EGth Cong., 26 Sess. 2 (1948). In the report, the 
Juoiciary Committee reconiii;enbed that ail Tax Court I;rovisions be 



omitted from the uiil, which originaiiy sought to Include tile Tax 
Court withi.n the statutory iramewcrk of Titie 26, U.S.C., the 
Judicial Coce, rather than within Title 26. u &&& WuistoD 
y. Commissioner, 76 T.C. 607 (1962), u, 711 F.26 1064 (9th 
Cir. 1963). 

The definition under 28 U.S.C. 3 451. is a>,rlicable to 
article iii courts and not article I courts. 3mv. 
Commissioner, 706 F.2C lC67 (lltii Cir. 1963). The bankruptcy 
court is aiac exc;udei. froi;~ the definition enxu-eated in 26 
U.S.C. f 451, nor do its judc,es nold office curing qoocj Lehscioi. 
u al tihe batter of Lvie DeS!avne, 5.2 ‘B.i<. 527 (L.C. b’.D. i.:u. 
1965). In Uniteii States v. Gt ‘OTCJ, GZ5 F. 26 10&l (3~; Cir. 196L), 
the Tliirc, Circuit nelG that a territorial court is not a “court 
<if tile United States.” The district cou;t of tne Virgin Isla~i~i; 
vti not create; under article II:, secticn I, nur ijo the jucc,e; 
iicii: office i;urlr~c, qooii L2e;dvii.r. 

iic;s;t states have aA;ogted ii procedure for certification wliici~ 
f cl 1 ow s t lie Cn i. f c r ;ti Ce r t i f i ct ‘; ion of pue s t ion c Law Act . sveq 
state ti-izt L-.icvItics fcr ccitification allows cjtlf?StiOllS f rLX 
ihe United States Su,,rei,ie Court cr from a fecerrl Court of 
>.ppeaic. U Cf the 3 5 states that have acoE;tec a certifi.cation 
srocec,ure, 26 of these states ai;ow federal district ccurtc tc 
ce: tify ijucstions. Some states aiso aiiow for other feciera; 
courts. &l :.iontana is one of the courts ti7at wouicl ai;pear to 
provitie a certification procedure for other fecerai courts, as ;t 

1_ The folicwing 35 States, as we14 as Puerto Rico, heve 
aiopteo a certification procedure: Alabama; Arizona; CcloraC,“; 
Connecticut; Deiaware; Ficrida; Gecrgia; Hawaii, Idaiio; 
Indiana; Iowa; Kansas; Kentucky; Louisiana; Kaine; I,laryianti; 
Massachusetts; Zichigan; i:iinnesota; I:iississip;.i; Nebraska; ire,; 
Hampshire; ;Iew !;e;rico; Xew York; Kortii Dakota; Okiahoina; Oregon; 
Puerto Rico; FAoCe 1s;and; South Caroii.na; South Dakota; Texas; 
Washington; West Virginia,; Xisconsin; :,7yoninq. e 17 Wriqilt, 
Miller G CoGper, Federai Practice and Procedure: Jurisdiction 
5 4246 n. 20 for listing of state statutes. 

2_/ Alabaxla provities for “a court of the United States”. 
Colcrado LJrovides for the Claims Court. Richigan and South 
Caroiina provioe for any federal court. 
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provides for a "Un'ited States Court." To dacc the courts which 
have usei the procedure in Iiontana are fedeL'ai district courts 
and the Liinth Circuit Court of Appeals. L&g Zahrte v. Sturl, --I , b;l 
F.2d 17 (Lent. 1983), (The issue certlf:eti by the Ninth Circuit 
involveo whether the defens2 of assmption of the risk still 
exists as a co:,ipiete bar to plaintiff's recovery in a products 
liability action); Decker Coal Co. v. CO i:,Ti w a h 1 e It E iibon Co., 714 
P.2d 155 (liont. 1966), (The Ilinth Circuit certifieo question of 
whether & partnership had the capacity to sue in its owri nai.ie); 
7 - ; ALron . Glen P lis insurance Co 4Gl P.2d 199 (NorIt. 19GS) , 
(DistzYct Courtac2rtifled an iss;; oii insurance coverage). 

Certification was oenied in Glen Falls Insuance Co. v. ILILI -. - 1, 
474 P.2i 700 (;iont. 1970). The Iiontana Supreme Couzt hotei tllst 
the denial fcr certification was not because the question was 
fuiLy answered in an eiriier GE~iriion (461 P.2d 193), but that 
1 u r 1 5 ti i c t 1 0 n 7~ a s sefore tiie District Court iho cGuiG ,jrokerlj: 
;.iaLe the tiete:r.lination. 

It ih 0bviGus tb:at ilontana 0Geti not iir;;it certification to 
coc:th bhicii have ap;,2ii*te review, and Sihc2 it iid hGt use tile 

ter;:: "court cf the 'Jnited States" as iilany of the stat2 statutes 
co, it >{CUlj apy;eai that the Ta:: Court couii use the ,;rocedu;re. 
:ie ;iave been uhabie to iGCate any Legislative history or the 
ai>peilate ruies which +>ould indicate a;ny iegisiative intent in 
tiie use cf the ter;i, "Uniteu States Court." 

~l;e s2conu aw thiro ;;art of the qu2stion of wi;etheL tile 
cfrtification provision coulo be useti by the Tax Court iooi:s to 
uhether the issue iS oispositive of the fecieral iiti;;ation anii 
whether there is doubt as to the Iiontana law on tli2 issue. 
Certification is a procedure which is within the discretion of 
the court asking, for it. However, the state supre;,ie courts can 
also refilse to answer an issue if it is not iisijositive of the 
fetieral litiyation and the supre:l;e court’s opinion wGuI0 U2 
iiiereiy advisory. m Eovter v. Comiissione~, fj(j8 F-20 1382, 13;; 
(4til Cir. 1981); uatter of Certified Westion, 549 P.2d 1310 
j;;yo. 1376) ; rns ee Develoment Co. G 
(10cti Cii-. 19%2), cert. denied, 459 UYS.. '9;; 

P, GS2 F.2ii 1140 
(1922). 

In Dovter, petitioners ootained a Haitian divorce in 
December, returnedto iiaryianci and reLlaLri2d in January. 
Petitioners (iid so every year tG avoio the narriaqe tax seniity. 
The Tax Cou;t held that urider liaryiand law t!le miyratory oivGrc2L 
were not recognized. Petitioners ippealeci. 

The Fourth Circuit noted that despite the fact that the ?'a;: 
Court couio not use the Ka;ylan& certification procedure (chiy 
avaiiabie to Supreme Court, Court of Appeals anti district 
courts), certification wouiC. have been inappropriate since it 
wouio not have been oispositive of the litigation. The issue of 
whether !iaryiano recognizes migratory dlvcrces would no-t ad&Less 



the issue of whether the divorces ln question were in fact si1ai.d. 

The Court noted that when there is a ijuestion of federai iaw 
present and undecided, the decision of which may Ge whoily 
dispositive of the case, tiiscretion s!louid be e::ercised not to 
certify a question of state law. 

Certification shoul< oniy be used WileYI there is doubt as tO 
the locai law. The fact that Were ;oay be iifficuiJiy iI1 
ascertaining iccal iaw is no excuse for ie;;iittlnc, tire issue to a 
state court. It is a prccecure iniilich s;ioulC be utiiizei irltl. 
resti~aint. & 1. ‘ma n BvG:-i i ,ers v. Scheiu, 41: U.S. 366, 350-3c1, 
(1974). “Prudent exercise of the aiscretion to certify is 
rra,~orEhnt. Al* certifying courts shouio be keeniy ai:are Gf tne~i 
obligation not to a;si;icate tkleir responsibiiity to c;eclLte 1ssucs 
properly befcre the,;,. ” yPl,t ‘QurierlcaT Tnrul-&nce co ‘. v. 2.,*I; Cc 

,>e ~:T::?e of ;,jr.:‘,ht, 673 F.s;ii,pc;. 766, 764 (JJ.jJ. LTa. i$c-/). 

Otiher “facti,rs” ts tie consicered in iecidini, Wiieti!cr tc 
Cer,tify inCiUC~ tile cLoserIess 02 the <jUeStiCil; tiie existence cf 
sufficient sources c~f state law tc ger,;iit a Crincipled 
c3nc;usicn; the tieGLee to btiiicli consicerat:ons of cmity are 
reievirct; and tLe practical ,i:;iititicns of the certification 
~~,r~ces~, si]ci, a;, de;t;y iiihercut ir‘ be~iniaing another groceecing. 
kilier v. ;,; 2; 1 -3 .-c ;;, ol‘,* , 5,o r. S>G$* 23, 30 (1G.P. iNc. 
13ii3) citinc; Go,-ida e.. rei Sile7'n ,~ 2.. .; cord. 526 r”.2d 2GC 
(5;;; cir. 1376), ca cienlei 429 L;.S. 829 (1976). 

7n sainec v. >.tiantic & p CALM Lines Ini. C a,..cc 0. CL rrl ZA ~Z ".;,e cii, 

jlL1 r' .2u 704 (1975), the Fifth Circuit useci the Aiaba;!;a 
ceitification ;jr3cei~re ln a pu>iishfC o~j.r~lon for the first 
‘. 1i;;e . The case inVOiVeo an aCtiOr; tc recover .rOCee<s froid ri 
life lnsUri;nce po:icy. The Court of A;,pea.is noted that these 
"OrCilil&Cy, repetitive contract interpre tations w:i;ch uecause cf 
ti-ielr recuzi~:n? nature invcivi;l[j iiterall:; hundreds of contracts 
w i c k z~any i.1 ubi 1 c pcjlicy factors affecting the weifare of local 

itizens, call for une.quivocal resoiution ijy the finai court,” 
Ceneraiiy i.lost Certifieti .uestions deal witii insurance statutes, 
prOc?UCtS ii.abiiity, and other tort iat> ;:uestions. w G;iate of 
r.)adsen v Co * ‘ssioner Xl ii , 659 F.25 827 (9th Cir. 1981) (life 
insurance proceeds, estate ta,:es, comiunitc;’ property); j;LLeil, 4Cl 
P.2d 199 (insurance, breach of statutory Uuty of causiilcj transfer 
of titie). Zahrte, .661 P.2C; 17 (products liability); Decker 
*, 714 P.2ti 155 (breach of contract, partnership’s CaiJacity to 

. 

The reyuirenents for certification undei Rule 44 of the 
Montana Puies of Appeiiate Procedure are: (1) that there is a 
controiling question of Lontana law for iJhici3 tnere is a 
substantial ground for difference of opinion; and (2) the 
adjudication by the suprer;ie couit will materiaily advance tiic 
ultimate termination of the feceral litiqarion. :n this case t;ic 



issue that would be certifiei. to the I,iontana Supreme Court is 
whether a county in Kontana must receive fair market value for 
property upon disposition of special improvement district 
property. In other words, 00 the sections of Titie 7, Chapter E: 
control the provisions of Title 7, Ciiapter 12. This issue wiii 
determine whether the county commissioners had the authority to 
transfer the property for no money consideration, thereby 
determining whether the contract was void under Eontana law. 

however, determination of whether the action of the county 
conm.issioners was ultra vires may not be dispositive of the case. 
I f : 11 e :.Iontana court ho:?; that the county commissioners couid 
seil tile itnd for no consideration, respondent may argue, even ii 
the transfer was valid under I:ontana iaw, that there ifas no 
economic substance to the transaction, that it was mereiy for a 
tax avoidance ,+rp.ose, and that   ------ -------- ----- cii not ac<;u;re 
benefits an0 ouroens of o,lnershi,. 

Purtheil,,oie, this issue appears to be one of puie sta’iutory 
conctructioi> upon whicn there appears to be ai.li:le case iaw. 
Lanquaqe of the statute shouId be construe0 in iccoicance uith 
it; usual ani ordirkiry acceptance with a view to giving vitaiity 
to anu maltincj operative ail provisions of the iaw, anti to 
accox-piish the intention of the iegisiature when ascertalnabie. 
3Urritt v. Citv of Zutte, 50E P.2d 563 (Xont. 1973). in 
II .:,,-L .? Led ,ie*~, cllauffears, i~are,.,ou~sr,en and Felpers ioc-i 4j v 
untana Liiuor Controi Eoard, 471 P.ici 541, 543-44, (Eont. 1970), 
the court note0 that it is estabiished that if one statute deais 
uith a subject in general and comprehensive terms and another 
oealj i:itil r;art of the same subject in more minute an0 definle 
uay, to the e;:tent any necessary repucjnancjr exists between sucA 
statutes, the special statute wili grevaii. In this case the 
stattites are not inconsistent, but sect;on 7-S-2211 is more 
eq;iicit. m m State of Townsend v. Davidson, 531 P.20 370 
(Yiont. 1375) . The Tax Court shouid be able tG oeterriine wiiic;i 
statute controls or if there is any conflict between theT.1. I n 
addition, this type of issue is not one that is generaliy a 
recurring issue like insurance, product iiabiiity an6 tort cases, 
where state courts feei it is important to exercise control. 

II. Unoer -w‘,T+L.~, 1 - ra Wroceaures can the Tax Court cerciLv an 1a +’ : -r. 3 

The next question to be consioerei is uniier what proceoures 
could the Tax Court certify an issue to the state court. TG dtte 
no issue has been certifieo by the Tax Court to a state court 
according to our research. It was considered in Bovter v, 

sioner, 74 T.C. 9&9 (1960). There is no discussion of the 
procedures to be use0 in certifyiny since Judge Wilbur came to 
the conclusion that, because there was no Karyiand iaw on the 
issue of migratory divorces, he coula research the issue as weli 
as the state court. On appeal the Fourth Circuit noted that the 

.__ 
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Tax Court did not have the option of certifying the issue under 
the Xaryianl; certification procedures as it was not availabie 
under state law. @.wfer v. C.I.L, 668 F.2d 1382, 1385, n.3 (4tn 
Cir. 1961). The state proceoure in Uaryland oniy allows the 
following federal courts to certify an issue: the U.S. SuFrerLle 
Court; a Court of Appeais; and district courts. The Court a.is~ 
noted that certification would not have been appropriate because 
there was a question of federal iarz that was present and 
undecioed, the decision of which nay be wholiy dispositlve of the 

case. 

It is cle2r th2t the ?a;: Court has no specific rUie for 
certifying ah issue to the state su;rei;ie courts; under T2x Court 
Euie 1 it wouid ap;)ear that a juC9e couIc certify an issue of the 
state court has a provision aiiowinc. the procedure. K0st of t;ic 
state certification statute:. iist the procedures to be fcliowcc, 
to rjet an istu? certifieo. so or;ce tile iss,de cf certificat,;n is 
;>Jresenteo to the Tax Court, 2nd if the Ts:r Court becioes on 
certiflca,ticn, thei, the plroceourec iisteo II-, the state ctatu’ce 01. 
ruie shouic be fol;.oweti. In ;lontariz, :?.uIp 44 02 trje ;i~.?;e~;;t* 
Procedure;, subsect;oii (3) - (11) ilsts tile i,rocess to be 
folicwe~. 

Finaiiy, as a ;,latter of poiicy we do not favor 
certification, uri~e5s the i2iii is so unclear or arL~b?l:c,uous on 2~. 
Issue anti that issue would be dispositive of the tax iltlgatlon. 
In ti.;: c2ises, there are often severat theories, ‘. an0 the ls;sue ~0 
ceztlfi.ed r.~ay not be disyositive of the entire iitigation. The 
Tax Court has repeated;y cecioet cases invoivlnq state liw 
lCS.UeS, as numerous aLeas of tax law ale affecte; by state iax 
(i.e., aiiZGny, 6iVoKCe, partnership law, insul-ante, ani estste 
tax). &g Q,ith v. Cornc1i55ione1, 34 T.C. UCS, 396 (19;:) 
(Vzlliity of assu;ii;,tlon aqreerlent between petitioner in0 

gartnershi;, roc,ts upon state law); Sranc: v. Corimisslone~, i;l T.C. 
821 (19C3) (I:hether a iinited partner 1s liabie as a generai 
paitner is Lluestion whlcii must be analyzei under state iaW); 
(C -t> o- ..: K . Commissioner, 66 T.C: 41 (1576) (To deterr.iir,o 
if any “incidents of owneishlp” aie in iife insurance poilcy 2t 
tixe of death, both terms of policy and state iaw must be 
considerei); Xaroio- Pat:: Trust v. Co:missioner, 69 T.C. 4$:7 
(1977) (C2pacicp cf trtistee to iiti2ate 1s determined ‘by state 

law); pe e t iC V. u.msssionei, ES T.C. 423 (1967) (Under :i:ek 10-k 
Uniform Coimaercia~ Cooe the petitioners vere guarantors and 
therefore they were not personaliy liabie within the meaning of 
section 465 (b) (2) (A) ) ; Eric I,letals CoruoratiQn v: CQmraLssioner, 
T.C. bierno. 1334-322 (;lhen ti:ie passes 1s determined under 
Pennsylvania lilti). 
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It shouiti also be notee that if certification 1s useti, a 
measure of belay is built intc the Tax Court proceeding. Deiay 
is not favored in the Tax Court, particularly since the state iw 
is not disposltive of the iltigacion. 

Finaily, the uitrii vii-es actlons by the county officiair, are 
not the “repetitive,” across the Lmarti tyi:e of action tnbt tlie 
state supreme court neeir: to acjtiress, such as insurance 0; 
product liability claizs ?<IiilCiI may kve an i;ii+ict on idany peo;le. 

Sliouiti you have xi;? questlsns reGarulncj this iX5i~iOrlrliitl;;, 
;,iea,se contact f.lar,lia ~:;yeL;, .Ta;; Si;eatei Gj-ancii at FTs 5CfJ-4172. 


